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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 19-20614-CIV-COOKE/GOODMAN 

 
KENNETH D. OWENS; SAMANTHA A. 
HOLLEY; KARA L. GARIGLIO; NICOLETTA 
PANTELYAT; ISABELLE SCHERER; 
JONATHAN TULE; and KELSEA D. WIGGINS, 
individually and on behalf of all others similarly 
situated, 
 
 Plaintiffs, 
 
v. 
  
BANK OF AMERICA, N.A. and BANK OF 
AMERICA CORPORATION,  
 
 Defendants. 
 

 
 
 
Hon. Marcia G. Cooke, Presiding 
 
Hon. Magistrate Jonathan Goodman 

 
[PROPOSED] FINAL APPROVAL ORDER AND JUDGMENT 

 WHEREAS, the Parties to the above-described class action (the “Action”) entered 

into a Settlement Agreement dated as of June 4, 2019 (the “Agreement,” “Settlement Agreement,” 

or “Settlement”); and   

 WHEREAS, on September 16, 2019, the Court entered a Preliminary Approval 

Order, which, inter alia: (i) preliminarily approved the Settlement; (ii) determined that, for 

purposes of the settlement only, the Action should proceed as a class action pursuant to Rules 23(a) 

and 23(b)(3) of the Federal Rules of Civil Procedure; (iii) appointed Kenneth D. Owens, Samantha 

A. Holley, Nicoletta Pantelyat, Kara L. Gariglio, Isabelle Scherer, Jonathan Tule, and Kelsea D. 

Wiggins as Settlement Class Representatives; (iv) appointed Robert Ahdoot of Ahdoot & Wolfson, 

PC and Frank Hedin of Hedin Hall LLP, as Settlement Class Counsel; (v) approved the form and 

manner of the Class Notice; and (vi) set a hearing date to consider final approval of the Settlement. 
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 WHEREAS, Class Notice was provided to all persons identified in the Settlement 

Class Member List in accordance with the Court’s Preliminary Approval Order by individual 

mailings to all persons in the Settlement Class who could be reasonably identified; and 

 WHEREAS, a notice of Settlement was served on June 17, 2019 to governmental 

entities as provided for in 28 U.S.C. § 1715; and  

 WHEREAS, Plaintiffs filed a Service Payment Application and a Fee Application 

on November 29, 2019, and filed a Motion for Final Approval of Class Action Settlement on 

January 8, 2020. 

 WHEREAS, on January 29, 2020, at 11:00 a.m., at the United States District Court 

for the Southern District of Florida, Room 11-2, 400 North Miami Avenue, Miami, Florida 33128, 

the Honorable Marcia G. Cooke held a hearing to determine whether the Settlement was fair, 

reasonable, and adequate (“Final Approval Hearing”); and in the best interests of the Settlement 

Class and should be approved by the Court. 

 NOW, THEREFORE, based on the foregoing, having considered the papers filed 

and proceedings held in connection with the Settlement, having considered all of the other files, 

records, and proceedings in the Action, and being otherwise fully advised,  

 THE COURT HEREBY FINDS AND ORDERS AS FOLLOWS: 

A. This Court has jurisdiction over the subject matter of the Action and over all Parties 

to the Action, including all Settlement Class Members. 

B. This Order incorporates the definitions in the Settlement Agreement, and all terms 

used in this Order have the same meanings as set forth in the Settlement Agreement, unless 

otherwise defined herein. The terms of this Court’s Preliminary Approval Order are also 

incorporated by reference in this Order. 

C. The Class Notice provided to the Settlement Class in accordance with the 

Preliminary Approval Order was the best notice practicable under the circumstances, and 

constituted due and sufficient notice of the proceedings and matters set forth therein, to all persons 
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entitled to notice.  The notice fully satisfied the requirements of due process, Rule 23 of the Federal 

Rules of Civil Procedure, and all other applicable law and rules. 

D. The notice to government entities, as given, complied with 28 U.S.C. § 1715. 

E. The Settlement set forth in the Agreement (i) is in all respects fair, reasonable, and 

adequate to the Settlement Class, (ii) was the product of informed, arms-length negotiations among 

competent, able counsel, and (iii) was made based upon a record that is sufficiently developed and 

complete to have enabled the Settlement Class Representatives and Defendants to adequately 

evaluate and consider their positions.  In finding the Settlement fair, reasonable, and adequate, the 

Court has also considered the number of opt-outs from the Settlement, objections by Settlement 

Class Members, and the opinion of competent counsel concerning such matters.  The Court has 

considered duly filed objections to the Settlement, if any, and to the extent such objections have 

not been withdrawn, superseded, or otherwise resolved, they are overruled and denied in all 

respects on their merits. 

F. The distribution plan proposed by the Parties is fair, reasonable, and adequate. 

G. The Settlement Class Representatives have fairly and adequately represented the 

interests of Settlement Class Members in connection with the Settlement. 

H. The sixteen (16) persons and entities who have timely and validly filed notices of 

intention to opt out are identified in Exhibit 1 attached hereto (“Excluded Persons”). 

I. NOW, THEREFORE, IT IS HEREBY ORDERED AND ADJUDGED that: 

1. The Settlement set forth in the Settlement Agreement is approved as fair, 

reasonable, and adequate.  Accordingly, the Court authorizes and directs implementation of all 

terms and provisions of the Settlement Agreement. 

2. All Parties to this Action, and all Settlement Class Members, are bound by the 

Settlement as set forth in the Settlement Agreement and this Order.  Excluded Persons identified 

in Exhibit 1 are no longer parties to this Action and are not bound by the Agreement or the 

Settlement. 
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3. The appointment of Kenneth D. Owens, Samantha A. Holley, Nicoletta Pantelyat, 

Kara L. Gariglio, Isabelle Scherer, Jonathan Tule, and Kelsea D. Wiggins as Settlement Class 

Representatives is affirmed. 

4. The appointment of Robert Ahdoot of Ahdoot & Wolfson, PC and Frank Hedin of 

Hedin Hall LLP as Settlement Class Counsel is affirmed. 

5. The Court affirms the finding that the Settlement Class meets the relevant 

requirements of Fed. R. Civ. P. 23(a) and (b)(3) for purposes of the Settlement in that: (a) the 

number of Settlement Class Members is so numerous that joinder is impracticable; (b) there are 

questions of law and fact common to the Settlement Class Members; (c) the claims of the 

Settlement Class Representatives are typical of the claims of the Settlement Class Members;  

(d) the Settlement Class Representatives are adequate representatives for the Settlement Class, and 

have retained experienced counsel to represent them; (e) for purposes of settlement, the questions 

of law and fact common to the Settlement Class Members predominate over any questions 

affecting any individual Settlement Class Member; and (f) for purposes of settlement, a class action 

is superior to the other available methods for the fair and efficient adjudication of the controversy.   

6. Judgment shall be, and hereby is, entered dismissing the Action with prejudice, on 

the merits, and without taxation of costs in favor of or against any Party. 

7. The Settlement Class Representatives and each Settlement Class Member, and each 

of their respective spouses, children, executors, representatives, guardians, wards, heirs, estates, 

bankruptcy estates, bankruptcy trustees, successors, predecessors, attorneys, agents and assigns, 

and all those who claim through them or who assert claims (or could assert claims) on their behalf 

will be deemed to have completely released and forever discharged Bank of America Corporation, 

Bank of America, N.A., the Merchants, and each of their parents, subsidiaries, affiliates, officers, 

directors, employees, attorneys, shareholders, agents, assigns, and third party suppliers and 

vendors (collectively, the “Released Parties”), from any claim, right, demand, charge, complaint, 

action, cause of action, obligation, or liability of any and every kind, including without limitation 

those known or unknown, from the beginning of the world until today, that arises out of common 
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law, state law, or federal law, whether by Constitution, statute, contract, common law, or equity, 

whether known or unknown, suspected or unsuspected, asserted or unasserted, foreseen or 

unforeseen, actual or contingent, liquidated or unliquidated (collectively, “Claims”), as of the date 

of the Preliminary Order that: (a) was or could have been asserted in the Complaint; and (b) arises 

out of, relates to, or is in connection with Defendants’ assessment of overdraft fees on one-time, 

non-recurring debit card transactions with any of the Merchants; or (c) arises out of, relates to the 

administration of the Settlement (the “Released Claims”).  The Settlement Class Representatives, 

and all Settlement Class Members, are hereby conclusively deemed to have waived California 

Civil Code Section 1542 and any other similar statutes, laws, or legal principles of any state.   

8. The distribution plan as described in the Class Notice to all persons identified in 

the Settlement Class Member List is hereby approved, subject to modification by further order of 

this Court, which may, at the discretion of the Court, be entered without further notice to the 

Settlement Class.  Any order or proceedings relating to the distribution plan or amendments thereto 

shall not operate to terminate or cancel the Settlement Agreement or affect the finality of this Final 

Approval Order. 

9. The Court hereby decrees that neither the Settlement Agreement, nor this Order, 

nor the fact of the Settlement, is an admission or concession by Defendants or the Released Parties 

of any fault, wrongdoing or liability whatsoever, or as an admission of the appropriateness of class 

certification for trial or dispositive motion practice.  This Order is not a finding of the validity or 

invalidity of any of the claims asserted or defenses raised in the Action.  Nothing relating to the 

Settlement shall be offered or received in evidence as an admission, concession, presumption or 

inference against Defendants or the Released Parties in any proceeding, other than such 

proceedings as may be necessary to consummate or enforce the Settlement Agreement or to 

support a defense based on principles of res judicata, collateral estoppel, release, good faith 

settlement, judgment bar or reduction, or any other theory of claim preclusion or issue preclusion 

or similar defense.  
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10. Settlement Class Representatives are awarded Service Payments of $2,500 each 

(for a total of $17,500), such amounts to be paid from the Settlement Fund in accordance with the 

terms of the Settlement Agreement. 

11. Settlement Class Counsel is awarded attorneys’ fees in the amount of $1,650,000.00 

and costs in the amount of $18,829.07, such amounts to be paid from the Settlement Fund in 

accordance with the terms of the Settlement Agreement.   

12. The Court hereby retains and reserves jurisdiction over:  (a) implementation of this 

Settlement and any distributions from the Settlement Fund; (b) the Action, until the Effective Date, 

and until each and every act agreed to be performed by the Parties shall have been performed 

pursuant to the terms and conditions of the Settlement Agreement, including the exhibits appended 

thereto; and (c) all Parties, for the purpose of enforcing and administering the Settlement. 

13. There being no just reason for delay, the Court orders that this Final Approval Order 

shall constitute a final judgment. The Clerk of Court is directed to enter this Order on the docket 

forthwith. The above-captioned action is hereby DISMISSED with prejudice.  

13. The Court adjudges that the Settlement Class Representatives and all Settlement 

Class Members shall be bound by this Final Approval Order. 

 14. Upon the entry of this Order, the Settlement Class Representatives and all 

Settlement Class Members shall be enjoined and barred from asserting any claims against 

Defendants and the Released Parties arising out of, relating to, or in connection with the Released 

Claims. 

 

DONE AND ORDERED in Chambers at Miami, Florida, this __ day of  __________, 

2020. 

 
____________________________________ 
The Honorable Marcia G. Cooke  
United States District Judge 

 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

EXHIBIT 1 



Owens et al v Bank of America NA 

Timely Opt Outs

ClaimID FirstName LastName Name1

BNW-100545459 ELIJAH A BLOISE

BNW-100130348 MIGUEL ANTONIO COLON MARIO COLON

BNW-100677304 JESSICA CRUZ

BNW-100642985 HILLARY N DESIR

BNW-100343163 DAVID L FRAZER

BNW-100272169 JACLYN M HARBISON

BNW-100197078 KUNLIN HE

BNW-100019510 JUAN M JAMAICA

BNW-100342779 KYUNGHEE KIM

BNW-100191185 TIANA J LAVENDER

BNW-100369359 JASON PERALTA

BNW-100454119 GUSTAVO E PEREZ

BNW-100464661 TIFFANY J PRICE

BNW-100064221 DANIEL PRZYBYLSKI

BNW-100096956 JAKOB RABITSCH

BNW-100368077 NIKHIL SARNA




